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doubted by those who have studied our system of judicial control 
over administrative action, which has defects amounting almost to a 
denial of justice. When the time comes to take another step in the 
direction indicated by the acts establishing our courts of claims and 
similar bodies, no book will be found more useful than that of M. 
Laferriere, who has exhibited not only a complete and detailed knowl- 
edge of the French law but also a rare comprehension of foreign 
legal systems. Finally, it is almost needless to say that M. Laferriere's 
book is characterized by that clearness and simplicity of style which 
makes the reading of French books a pleasure. -p t Ooodnow 

The Constitution of the United States at the End of the First 
Century. By George S. Boutwell. Boston, D. C. Heath & Co., 
1895. — xviii, 412 pp. 

Commentaries on the Constitution of the United States, Histori- 
cal and Juridical. By Roger Foster. Vol. I. Boston, The 
Boston Book Company, 1895. — vii, 711 pp. 

The first of these works may be dismissed with few words — 
words not directly of criticism, but rather of description. The 
book includes, in the first place, a reprint of the fundamental instru- 
ments of our constitutional history and our present constitutional 
law — the Declaration of Independence, the Articles of Confedera- 
tion, the Ordinance for the government of the Northwest Territory, 
and the Constitution of the United States. All that distinguishes 
this reprint from any other is that under each of the provisions of 
the Constitution of the United States cases are cited interpreting the 
same, and that several cases are likewise cited under a few of the 
provisions of the Articles of Confederation and of the Northwest- 
Territory Ordinance. These cases seem to have been intelligently 
selected. 

In the second place, the book contains a fairly good digest of the 
cases interpreting the provisions of the Constitution of the United 
States. All that can be said in regard to this part of it is, that good 
judgment is manifested in the selection of cases, and the decisions 
which they contain seem to have been correctly stated and fairly 
well distinguished from the dicta. 

The book also contains a very brief, not to say superficial, history 
of the progress of independence, the period of confederation and 
the enactment of the Northwest- Territory Ordinance. In none of 
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these things, however, does there appear to be any sufficient raison 
d'Ure for the volume. It is simply another book upon an old subject 
by a most reputable author, without anything new in it, except, per- 
haps, the citation of a few recent judicial decisions. 

The second of the works under review, while containing consider- 
able reprinted matter and partaking somewhat of the nature of an 
omninm-gatherum, bears, on the whole, a very different character 
from that described above. It is voluminous and discursive. It 
contains much valuable material, but the material has not been 
always well thought through and correctly interpreted. 

The present volume, which is evidently to be followed by several 
more, treats chiefly of the history and the political science of the 
constitution. There is nothing in it which throws any new light 
upon that history or marks any advance in that theory. On the 
contrary, the author's historical and philosophical appreciation of 
the constitution appears reactionary. This is to be observed at the 
very outset in the conception, or rather want of conception, of the 
essential character of the Revolution and of the Continental Con- 
gress. The older works of Story and Curtis are far sounder upon 
these subjects — much more nearly " up to date." One of the 
clearest evidences of the crudeness of the present work in regard 
to these subjects is the fact that its author does not appear to attach 
any scientific import to the facts that the Convention of 1787 
ignored the Articles of Confederation in regard to the law of 
amendment, and itself prescribed an entirely new method and 
majority for the adoption of its own propositions. A proper appre- 
ciation of these acts of the convention and of the general obedience 
to them reveals more clearly than anything else — we might almost 
say than everything else — the real nature of our political history, 
our political science and our public law. The failure to comprehend 
correctly and thoroughly these most important features of our politi- 
cal development is evidently the cause of the prodigal liberality, to 
say the least, of the author of this work upon the questions of 
" State sovereignty " and " secession," which makes his argument, 
in some parts, read more like Dogberry's charge to the watchman than 
like the logic of a publicist. Perhaps the most serious fault, 
of Mr. Foster's work, valuable as it is in many respects, is its 
attitude in regard to the original validity of the Thirteenth and Four- 
teenth Amendments to the Constitution, and in regard to the Recon- 
struction Acts of Congress. Upon these subjects its conclusions 
are, it seems to me, not only erroneous, but pernicious. The argu- 
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ment of the author is, if I correctly understand it, that the Thir- 
teenth and Fourteenth Amendments were not legally adopted unless 
the ratifications of them by certain " States," which had professed to 
secede from the Union and had not yet been recognized by Congress 
as reestablished in their relations as "States" of the Union, should be 
counted as lawful and valid acts ; but that if these ratifications were 
so regarded and counted, these " States " were thereby recognized as 
" States " of the Union, and were consequently not subject to recon- 
struction. 

The reasoning is specious, and it has some appearance of resting 
on facts. It is a fact that the then Secretary of State, Mr Seward, 
in his announcements of the ratifications, appeared to count these 
"States" among the whole number of "States" and among those 
voting for the adoption of these amendments. But not counting them, 
either in dividend or quotient, the requisite number for valid adoption 
was attained. Now, was not an error committed in considering them 
at all ? And is it not the true principle of our public law that when 
the people resident within a " State " declare secession and erect a local 
government hostile to the Union, the former " State" ipso facto ceases 
to be a " State " of the Union, but by no means ceases to be a part of 
the Union ? What is a "State" of the Union ? It is nothing but a 
particular form of local government in our federal system of govern- 
ment. That form of local government may be changed or destroyed 
without the slightest necessary effect upon the territory of the Union. 
We are not confined in our political system to the alternatives of a 
" State " of the Union or a " State " out of the Union. There are parts of 
our Union which have never been under the federal system of govern- 
ment, and there always have been such parts. Nor is there the 
slightest real logical difficulty in holding that those parts which have 
once been " States " of the Union may cease to be such and yet remain 
parts of the Union, parts which, according to our Constitution, have 
nothing to say about the amendment of the Constitution, or the 
election of the president, or the choice of the members of Congress, 
or even about their own local government. The apparent logical 
difficulties in the way of this only sound conception of our political 
system have been occasioned by the confusion of the question of 
territorial integrity with the question of the form of local governmental 
organization. Mr. Foster outstrips all of his particularistic predeces- 
sors in the intensity of this error, and arrives at the startling and 
dramatic conclusion that " the Reconstruction Acts must con- 
sequently be condemned as unconstitutional, founded on force 
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not law, and so tyrannical as to imperil the liberty of the entire 
nation should they be recognized as binding precedents." 

Mr. Foster deals in the same high-handed way with the Civil 
Rights Act of 1866. He declares that it "was clearly unconstitu- 
tional," and undertakes to bolster up his dictum by citing The Civil 
Rights Cases in 109 U. S. Reports. Now these cases do not deal 
with the Civil Rights Act of 1866 at all. They simply decide that 
those sections of the Act of 1875 which provide for "the full and 
equal enjoyment of the accommodations, advantages, facilities and 
privileges of inns, public conveyances on land and water, theatres 
and other places- of public amusement " by " all persons within the 
jurisdiction of the United States," without discrimination on account 
of race, color or previous condition of servitude, are unconstitutional. 
The court distinctly said in this opinion : 

Congress, as we have seen, by the Civil Rights Bill of 1866, passed in 
view of the Thirteenth Amendment, before the Fourteenth was adopted, 
undertook to wipe out these burdens and disabilities, the necessary inci- 
dents of slavery, constituting its substance and visible form ; and to secure 
to all citizens of every race and color, and without regard to previous servi- 
tude, those fundamental rights which are the essence of civil freedom, 
namely, the same right to make and enforce contracts, to sue, be parties, 
give evidence, and to inherit, purchase, lease, sell and convey property, as 
is enjoyed by white citizens. Whether this legislation was fully authorized 
by the Thirteenth Amendment alone, without the support which it after- 
wards received from the Fourteenth, after the adoption of which it was 
reenacted with some additions, it is not necessary to inquire. It is referred 
to for the purpose of showing that at that time (in 1866) Congress did not 
assume, under the authority given by the Thirteenth Amendment, to adjust 
what may be called the social rights of men and races in the community ; 
but only to declare and vindicate those fundamental rights which appertain 
to the essence of citizenship, and the enjoyment or deprivation of which 
constitutes the essential distinction between freedom and slavery. 

Such loose citation as Mr. Foster is guilty of in this matter tends 
to render the book worthless as a digest as well as unsound as a 
treatise. 

The book also manifests a lack of discrimination in the mind 
of its author between the functions of military and civil officials. 
Mr. Foster bestows generous eulogy on General Hancock's order 
No. 40, of November 29, 1867, on assuming command at New 
Orleans — a paper which Mr. Benton would probably have 
described as containing a political stump speech injected into 
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the belly of a military order. The business of a military officer 
is to execute commands, and not to announce political policies, 
even though he may know that his military superiors sympathize 
with him in politics. This noted order gave dangerous encour- 
agement to a rebellious-minded population, though certainly it was 
not so intended by the loyal-minded Hancock. And Mr. Foster's 
book is likely, whether so intended or not, to encourage the ex-Con- 
federates and their descendants in the belief that the Confederates 
were constitutionally and legally right in the struggle over the ques- 
tions of secession and reconstruction, and were only overborne by 
brute force. If it has this effect, it will prove injurious to the very 
people towards whom it appears to be so generous. This belief is a 
chief cause of the social ostracism which has been practiced by the 
inhabitants of the South against incomers from the North, and which 
has driven away, in many instances, the wealth and enterprise so 
sorely needed in the impoverished section. The strengthening of 
this belief is, moreover, bound to excite the hope for the rectification 
of the wrong and the ultimate triumph of the right. There is noth- 
ing which could happen to the people of the South so beneficial as 
the general spread of the conviction that the Confederates were not 
only defeated in the great struggle, but were in error in their views 
about it. Chewing the bitter cud of fancied wrong produces both 
spiritual misery and material stagnation. 

This volume undoubtedly repeats the doctrines held by a consider- 
able party of men at the North when secession and reconstruction 
were active issues, and its chief value to this generation of the men 
of the North is, that it will recall the difficulties with which their 
loyal predecessors had to contend, in the rear as well as in the front, 
in their gigantic struggle to save the Union and the Constitution. 

J. W. Burgess. 

Reconstruction during the Civil War in the United States of 
America. By Eben Greenough Scott. Boston and New York, 
Houghton, Mifflin & Co., 1895. — x, 432 pp. 

The most favorably disposed reviewer of Professor Scott's book 
must own to some perplexity in treating it. The Greek worthy 
who carried about with him a sample brick of the house which he 
wished to sell, at least had finished the house ; but the author of 
this book offers only a foundation stone of the structure which he 
means to build. This volume contains, we are assured in the 



